NO. 1-95-506

DAVID S. MARTIN, JAMES A.
BRADDOCK, OBIE CARTMILL, ROBERT
DALE MARTIN AND O.J. (JAY) ADAIR,
Individually and On Behalf

of ALL OTHERS SIMILARLY

SITUATED

§
§
§
§
§
§
§
vs. 8§ 382nd JUDICIAL DISTRICT
§
THE CITY OF DALLAS, TEXAS §
Tom Leppert, in his official §
Capacity as Mayor of the City of §
Dallas, Delia Jasso, Pauline §
Medrano, David A. Neumann,Dwaine R. §
Caraway, Vonciel Jones Hill, Steve §
Salazar, Carolyn R. Davis, Tennell §
Atkins, Sheffie Kadane, Jerry R. §
Allen, Linda Koop, Ron Natinsky, §
Ann Margolin and Angela Hunt, each §
in their official capacity as §
members of the city council of the §
City of Dallas, Annette Strauss, §
Steve Bartlett, Laura Miller and §
Ron Kirk, each in their official §
Capacity as former Mayors of the §
City of Dallas, Maxine Thornton §
Reese, James L. Fantroy (deceased), §
Donald W. Hill, Leo V. Chaney, Jr., §
Bill Blaydes, Gary Griffith, §
John Loza, Lois Finkelman, Sandy §
Greyson, Veletta Forsythe Lill, §
Mark Housewright, Ed Oakley, Mary §
Poss, Alan Walne, Laura Miller, §
Barbara Mallory Caraway, Al 8
Lipscomb, Donna Blumer, Robert §
Stimson, Larry Duncan, Charlotte §
Mayes, Chris Luna, Donna Halstead, §
Paul Fielding, Max Wells, Craig §
McDaniel, Mattie Lee Nash(deceased) §
and Diane Ragsdale, each in their §
official capacity as members of the §
city council of the City of Dallas, §
§
§

Defendants. ROCKWALL COUNTY, TEXAS

PLAINTIFFS' SECOND-AMENDED ORIGINAL CLASS ACTION PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

DAVID S. MARTIN, JAMES A. BRADDOCK, OBIE CARTMILL, ROBERT
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DALE MARTIN and 0O.J. (JAY) ADAIR, Individually and On Behalf of
ALL OTHERS SIMILARLY SITUATED, Plaintiffs, petition the Court
pursuant to the Uniform Declaratory Judgments Act, Chapter 37 of
the Civil Practice and Remedies Code of Texas, for a construction
of a City of Dallas ordinance as ‘it relates to the pay scales of
all members of the sworn ranks of the Dallas. Fire Department. 1In
support of this Amended Class Action Petition, Plaintiffs show as
follows:
I.

THE PLAINTIFF CLASS REPRESENTATIVES

Plaintiffs in this action are individuals all of whom
are/were currently employed by the City of Dallas, Texas as
members of the sworn ranks of the Dallas Fire Department. At the
time this suit was filed, Plaintiff, DAVID S. MARTIN was a
Captain, Plaintiff, JAMES A. BRADDOCK was a F & RO (Fire and
Rescue Officer), Plaintiff, OBIE CARTMILL was a Battalion Chief,
Plaintiff, ROBERT DALE MARTIN was a Driver/Engineer, and,
Plaintiff, 0.J. (JAY) ADAIR was a Lieutenant.

All Plaintiffs bring this action under Rule 42 "Class
Actions" of the Texas Rules of Civil Procedure, on behalf of
themselves and all other present, former, and future members of
the sworn ranks of the Dallas Fire Department.

This Court has determined that this action should proceed as
a Class Action.

II.

THE DEFENDANTS
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Defendant in this action is the CITY OF DALLAS, TEXAS (the
"City"). The City is an incorporated municipality located in
Dallas, Rockwall and Collin Counties, Texas. The Defendant City
has been served and has answered herein.

Defendant Tom Leppert is the present Mayor of the City of
Dallas, and is being sued in his official capacity only. Delia
Jasso, Pauline Medrano, David A. Neumann, Dwaine R. Caraway,
Vonciel Jones Hill, Steve Salazar, Carolyn R. Davis, Tennell
Atkins, Sheffie Kadane, Jerry R. Allen, Linda Koop, Ron Natinsky,
Ann Margolin and Angela Hunt are each the present members of the
City Council of the City of Dallas, and are also being sued in
their official capacity only. Said defendants are hereinafter
referred to by name, or collectively as “Council Members”. The
Council members may be served with process by serving Deborah
Watkins, city secretary of the City of Dallas, at Dallas City
Hall, 1500 Marilla, Room 5D South, Dallas, Dallas County, Texas
75201.

Defendants Annette Strauss, Steve Bartlett, Laura Miller, and
Ron Kirk are former Mayors of the City of Dallas and are also
being sued in their official capacity only. Defendants James L.
Fantroy (deceased), Maxine Thornton Reese, Donald W. Hill, Leo V.
Chaney, Jr., Bill Blaydes, Gary Griffith, John Loza, Lois
Finkelman, Sandy Greyson, Veletta Forsythe Lill, Mark Housewright,
Ed Oakley, Mary Poss, Alan Walne, Laura Miller, Barbara Mallory
Caraway, Al Lipscomb, Donna Blumer, Robert Stimson, Larry Duncan,
Charlotte Mayes, Chris Luna, Donna Halstead, Paul Fielding, Max
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Wells, Craig McDaniel, Mattie Lee Nash (deceased) and Diane
Ragsdale are each former members of the City Council of the City
of Dallas, and are also being sued in their official capacity
only. Said defendants are hereinafter referred to by name, or
collectively as “Former Council®' Members”. The Former Council
members may be served with process by serving Deborah Watkins,
city secretary of the City of Dallas, at Dallas City Hall, 1500
Marilla, Room 5D South, Dallas, Dallas County, Texas 75201.
IIT.

JURISDICTION

The City of Dallas, Texas, is an incorporated home-rule
municipality. Section 51.075 of the Texas Local Government Code
provides that home-rule municipalities, such as the City of
Dallas, "May plead and be impleaded in any Court".

Additionally, the Dallas City Charter provides that the City
of Dallas has the power "to sue and be sued", and "to implead and
be impleaded in all Courts", and "to contract and be contracted
with", see Dallas City Charter, Chapter II, Sec. 1(2), (3) and (5)
respectively (See Exhibit “A".

Plaintiffs’ causes of action are not subject to a claim of
governmental immunity by any defendant. Alternatively, the City of
Dallas has given its consent to Plaintiffs’ suit, expressly
waiving the City's governmental immunity from suits, by actively
litigating this action for several years. In the further
alternative, governmental immunity has been waived under section
271.152 of the Local Government Code. In the further alternative,
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governmental immunity has been waived by the City’s having
previously asserted a counterclaim for affirmative relief.
IV.

CLASS ACTION ALLEGATIONS

The Court has previously certified this case as a class
action.

The Class, as certified, consists of all persons who are
currently employed as members of the sworn ranks of the Dallas
Fire Department, of all past members of the sworn ranks of the
Dallas Fire Department who have retired or otherwise have left the
employment of the City of Dallas and who may be entitled in the
past, in the present, or in the future to any pension and/or
retirement benefits, and to all future employees who may become
members of the sworn ranks of the Dallas Fire Department and who
may be adversely affected by the method of calculation of pay and
benefits as is more particularly described herein.

V.
NUMEROSITY

Plaintiffs bring this lawsuit as a class action because: (1)
the Class is so numerous that Jjoinder of all members is
impractical; (2) there are questions of law and fact common to the
Class; (3) the claims of Plaintiffs are typical of the claims of
the Class; and (4) Plaintiffs can and will fairly and adequately
protect the interests of the Class. More specifically, as to
numerosity, Plaintiffs believe that the CClass consists of
approximately 4,000 or more members, and joinder of all of those
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persons is certainly impractical.
VI.

COMMONALITY

As to commonality, the following are some of the many
questions of fact common to the Class:
1. Ordinance No. 16084 enacted by The City of Dallas.

2. Whether or not following a special election held on
January 20, 1979, each sworn fire fighter and rescue
officer employed by The City of Dallas received a raise
in salary in an amount equal to 15% of the base salary
of a City of Dallas sworn police officer with three (3)
years service computed on the pay level in effect for
sworn Fire Fighters of The City of Dallas with three
(3) years service in effect in the fiscal vyear
beginning October, 1977.

3. Whether or not the City of Dallas is required to
constantly maintain the percentage pay differentials
between grades in the sworn ranks of the Dallas Fire
Department following the special election held on
January 20, 1979.

4. Whether or not the percentage pay differential between
grades in the sworn ranks of the Dallas Fire Department
for the previous four (4) years from the date this suit
was filed maintained the same differentials in pay
after the special election and enactment of Ordinance
No. 16084.

5. Whether or not members of the sworn ranks of the Dallas
Fire Department who have retired or otherwise
terminated their employment with the city within four
(4) years from the date of filing of this class action
lawsuit are entitled to back pay as well as adjustments
in their retirement benefits.

6. Whether or not retirees of the sworn ranks of the
Dallas Fire Department who have retired or otherwise
terminated their employment with the city who have left
since January 20, 1979 and who are currently receiving
and/or entitled to pension and/or retirement benefits
are being paid at the correct rate.

Plaintiffs would show that all of the employees in the sworn
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ranks of the Dallas Fire Department are classified by rank and
base pay rate. Annually on October 1lst, or at other times of the
year, a salary classification schedule is issued which sets forth
the pay rates for that current fiscal year/period. Each of the
member's of the class are therefore periodically affected as far as
their salary classification schedules and pay’ rates are concerned.
There is a commonality of facts as to all of the claimants in the
class. Furthermore, as to commonality, the questions of law that
are common to the class are:

1. Whether or not the above referenced Ordinance requires,
and has required since January 1, 1979, the city to
maintain the exact percentage pay differential between
grades in the sworn ranks of the Dallas Fire

Department;

2. Whether or not the city has breached its obligation
under the Ordinance;

3. Whether or not class members in various ranks have been
damaged by virtue of the fact that they have not been
paid at an appropriate rate of pay which is above the
rate of pay that they did receive;

4. Whether or not retirees or other individuals who have
left the employment of the City of Dallas are entitled
to an adjustment in their pension and/or retirement
benefits;

5. Whether or not future members of the sworn ranks of the
Dallas Fire Department who are employed before Judgment
is rendered in this case are entitled to an adjustment
in.their pay schedules.

VII.
TYPICALITY
The claims of Plaintiffs are typical of the claims of the
Class as whole, because, just like all the other members of the

Class: The salary schedules are applied evenly and across the
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board to all members within each rank of the Dallas Fire
Department, including the Chief, Assistant Chiefs, and Deputy
Chiefs of Police. If the City of Dallas has incorrectly
calculated and failed to maintain the percentage of pay
differential between the members of the sworn ranks of the Dallas
Fire Department as Plaintiffs allege is required pursuant to the
Ordinance enacted in 1979, then each member will have a typical
claim for lost wages and other past and future benefits that would
be mathematically calculable and determinable. The claims of all
the Plaintiffs could be determined with certainty and would
constitute a claim for liquidated damages.
ADEQUACY

Plaintiffs can and will fairly and adequately protect the
interests of the Class, because they have retained experienced
counsel to represent the Class, counsel has agreed to advance all
costs, they have no conflict of interest with the Class, and they
bring this lawsuit specifically for the protection of individuals
and businesses similarly injured by the Defendant.

IX.

CONSISTENCY

It is appropriate to maintain this lawsuit as a class action,
because the prosecution of separate actions by individual members
of the Class would create a risk of inconsistent or varying
adjudications with respect to individual members of the Class
which would establish incompatible standards of conduct for
Defendant. More specifically, one court might hold that Defendant

PLAINTIFFS' SECOND-AMENDED ORIGINAL CLASS ACTION PETITION - PAGE 8



had breached its obligations under the Ordinance, while another
court might hold that it had not breached the exact same
Ordinance. This would establish incompatible standards of conduct
for The City of Dallas in terms of deciding how to compensate its
past, present, and/or future members of the sworn ranks of the
Dallas Fire Department.

X.

APPROPRIATE

As set forth in paragraphs IV through IX, it is appropriate
to maintain this lawsuit as a class action, because The City of
Dallas acted on grounds generally applicable to the Class, thereby
making appropriate final injunctive or declaratory relief with
respect to the Class as a whole.

XT.

COMMON FACTS AND LAW

It is also appropriate to maintain this lawsuit as a class
action, because questions of law and of fact common to the members
of the Class predominate over any questions affecting only
individual, past, present, and/or future sworn members of the
Dallas Fire Department and a class action is a superior method of
adjudicating this dispute. Answering certain legal questions will
resolve this case as to all Class members. The only question of
fact not common to Class members is the amount of damages to which
each is entitled, as is the case in virtually every class action.

However, it is anticipated that each member in each rank will
generally have the same damage claims. Damages recoverable by
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each Class member can be ascertained by review of the Defendant's
computer and payroll records with minimal effort. Because
separate lawsuits by, or joining in one lawsuit, all 4,000 or more
members of the Class could never practically be accomplished, this
class action lawsuit is the only and the superior method for
resolving this dispute.

XIT.

THE SPECIAL ELECTION AND ORDINANCE 16084

On January 20, 1979, the City conducted a special election,
in response to a Petition for Initiative and Referendum, in which
two propositions concerning the pay of certain employees of the
City's Police and Fire Department were submitted to the qualified
voters to the City. The majority of votes cast at this Special
Election approved and adopted these propositions. In passing the
proposed ordinance, the voters acted as the legislative branch of
the City's government, and thereby enacted a permanent law for the
City's officers and agents to follow. In response thereto, the
City of Dallas, on January 22, 1979, through its duly elected City
Council adopted as a valid and binding ordinance of the City of
Dallas and approved and enacted Ordinance No. 16084 (the
"Ordinance"), a copy of which is attached hereto as Exhibit "B".
In pertinent part, the Ordinance provides as follows:

"Be it ordained that: (1) From and after October 1, 1978,

each sworn police officer . . . employed by the City of

Dallas, shall receive a raise in salary in an amount equal to

not less than 15% of the basé salary of a City of Dallas
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sworn police officer . . . with three years service computed
on the pay level in effect for sworn Fire Fighters . . . of
the City of Dallas with three years service in effect in the

fiscal year beginning October, 1977; (2) The current

percentage pay differential between grades in the sworn ranks

of the Dallas . . . Fire Fighter and Rescue Force . . . shall

be maintained; and (3) Employment benefits and assignment pay

shall be maintained at levels of not 1less than those in
effect for the fiscal year beginning October, 1977."
(emphasis added) .

XIII.

CONTRACT OF EMPLOYMENT

As a result of the City's enactment of the Ordinance, the
Ordinance became a term of each Police Officer's Contract of
Employment with the City, and each Police Officer owned a vested
property interest in the compensation requirements imposed by the
Ordinance.

XIV.

RESOLUTIONS 78-2735 & 79-0348

Oon January 22, 1979, the date the Ordinance was enacted, the
monthly base salaries for the various grades in the sworn ranks of
the Dallas Fire Department had been established. Theée base
salaries had been established by the City pursuant to the City's
Position Classification and Salary Schedule for the Fire
Department, which had become effective on or about October 1,
1978. A true and correct copy of Resolution No. 79-0348 is
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attached hereto as Exhibit "C". Alternatively, the correct
Resolution for calculating Plaintiffs' damages may be Resolution
No. 78-2735 which is attached hereto as Exhibit "D".

Xv.

MAINTENANCE OF PERCENTAGE PAY DIFFERENTIAL

Under the terms of the Ordinance and Resolutions No. 79-0348
or 78-2735, (Exhibits "C" and "D") the City was required to
constantly maintain the percentages of pay differential between
the salaries of the above grades set forth in Exhibits "C", or
"D". For example, each time the City increased the base rate of
pay to the Chief, or any other officer, to a level that did not
maintain the correct pay differential, then the other grades would
be entitled to receive a pay raise in an amount which would be
necessary in order to maintain the percentage of pay differential
mandated by the Ordinance.

XVI.

FAILURE TO MAINTAIN PERCENTAGE PAY DIFFERENTIALS

Plaintiffs would show that the City adopted pay scales by
subsequent ordinance or resolution on at least an annual basis
from 1979 to the present (the “Pay Resolutions”), and that the Pay
Resolutions adopted by the City each year for the base pay of the
various sworn ranks of Fire Fighters (including the Fire Chief)
have failed each vyear to maintain the percentage of pay
differential between grades as required under the Ordinance,
beginning with the 1989-90 fiscal year. Plaintiffs would further
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show that the City of Dallas has only one Fire Chief, who is a
member of the sworn ranks.
XVII.

FIRST CAUSE OF ACTION: INVERSE CONDEMNATION

The Fire Fighters performed valuable services for the City
and have had at all relevant times a vested:property interest in
the percentage of pay differential between grades as required
under the Ordinance. The City intentionally adopted and
implemented the Pay Resolutions, which individually and
collectively resulted in a taking of such vested property interest
for public use, and proximately caused the Fire Fighters actual
damages within the jurisdictional limits of this court. The City
is liable for inverse condemnation under Tex. ConNsT. ArT. I, §17

XVIIT.

SECOND CAUSE OF ACTION: 42 U.S.C. SECTIONS 1983 & 1988

The Fire Fighters performed valuable services for the City
and have had at all relevant times a vested property interest in
the percentage of pay differential between grades as required
under the Ordinance. The City intentionally adopted and
implemented the Pay Resolutions, which  individually and
collectively resulted in a taking of such vested property interest
for public use, and proximately caused the Police Officers actual
damages within the jurisdictional 1limits of this court, in
violation of 42 U.S.C. §§1983, 1988. For such violations, the City
is additionally obligated to pay the Plaintiffs interest and
attorneys fees for the violation of their civil rights and their
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constitutional rights. Plaintiffs have been subjected, because of
the above recited acts, to the deprivation by the City, under
color of law, and of the customs and usages of the State of Texas,
of rights, privileges, and immunities secured to them by the
Constitution and Laws of the United States. The City does not
have sovereign immunity for these claims.

XIX.

THIRD CAUSE OF ACTION: VIOLATION OF ORDINANCE 16084

The Fire Fighters have a private cause of action for the
direct enforcement of the Ordinance. The City’s failure to comply
with the Ordinance proximately caused the Fire Fighters actual
damages within the jurisdictional limits of this court.

XX.

FOURTH CAUSE OF ACTION: BREACH OF CONTRACT

The percentage of pay differential between grades as required
under the Ordinance is a term of the Fire Fighters’ individual
employment contracts with the City, and the adoption of the Pay
Resolutions by the City breached that requirement, proximately
causing the Fire Fighters actual damages within the jurisdictional
limits of this court. The Plaintiffs and all those similarly
situated have fully performed by providing services to their
employer, the City. of Dallas. The City of Dallas has accepted
those services, benefited therefrom, but has failed to comply with
the requirements of the Ordinance by failing to pay the Plaintiffs
properly.

XXT.
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FIFTH CAUSE OF ACTION: DECLARATORY JUDGMENT

The Council Members and Former Council Members acted contrary
to law and outside the scope of their authority under the City
Charter in adopting each of the Pay Resolutions. Plaintiffs seek a
declaration that each of the Pay Resolutions are invalid to the
extent they fail to comply with te requirements of the Ordinance.

XXITI.
DAMAGES

By virtue of the above, Plaintiffs and all other Fire
Fighters similarly situated are entitled to judgment against the
City in an amount equal to the total accumulated back pay owed by
the City to Plaintiffs, together with such additional amounts as
have accrued and will continue to accrue thereafter until the City
brings the percentages in pay differential into compliance with
the Ordinance.

Plaintiffs would show that the various amounts of damages
alleged herein are within the minimum jurisdictional amounts of
this Court.

Plaintiffs are further entitled to judgment against the City
for the value of the retirement and pension benefits which each of
the Plaintiffs have lost and/or will lose as a result of the
underpayment of salary and/or failure of the City to correctly
contribute to such benefit packages during the periods of time in
question.

Finally, Plaintiffs are entitled to prejudgment interest on
all unpaid amounts due from the City.
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